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1 Introduction

1.1 Why experimental digital legislative processes?
We think of the making of laws as a point-in-time event.

The king calls his bishops, barons and burgesses to assemble as a general council, parliament
of convention of estates in Kirkliston, Holyrood, Perth, Stirling or Linlithgow. They sit for a
day, or a week and vote an Act or set of Acts en bloc.

Fast forward 6 centuries and the processes seems similar — the ‘point-in-time’ is a bit thicker
than a day or two. Consider the timetable of Housing (Cladding Remediation) (Scotland) Bill*
which is in the Scottish Parliament the now:

e Introduced 1°t November 2023

e Stage 1 ended 12t March 2024

e Stage 2 ended 23" April 2024

e Stage 3 planned for Tuesday 7™ May 2024

The law-making part of this is about 7 weeks — bigger bills might have a longer duration,
emergency bills a much shorter one.

But looking at the Scottish Social Security legislation since 2018, the 3 primary bills and 76
pieces of secondary legislation, we see a very different picture. Social Security has not been a
point-in-time process — 79 different pieces of legislation over just under 6 years —1 a month.

And we take it as read that the bill will go through 3 stages —the 3 normal stages — as defined
in the Standing Orders of the Scottish Parliament? - these stages were inherited from custom
and practice at Westminster.

In his book How Westminster Works... And Why It Doesn’t?, lan Dunt quotes Paul Evans, who
worked as a clerk in the House of Commons from 1981 to 2019:

“This is one of the things about the British system. The fact that we have 3 readings is
purely invented. It's not written down anywhere.”

We also know that the procedures of the Scottish Parliament were not designed to take into
account of major digital deliveries®.

In Holyrood it is at least written down — but parliamentary process is a man-made thing, and
can be un- and re-made.

! https://www.parliament.scot/bills-and-laws/bills/housing-cladding-remediation-scotland-bill

2 Standing Order 9.5 https://www.parliament.scot/about/how-parliament-works/parliament-rules-and-
guidance/standing-orders/chapter-9-public-bill-procedures#topOfNav

3 https://www.weidenfeldandnicolson.co.uk/titles/ian-dunt/how-westminster-works-and-why-it-
doesnt/9781399602747/

4 pals of mine shaped and wrote the first version of the procedures of the Scottish Parliament in the 1990s and |
asked ‘em
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This working paper starts from these two premises:

e that laws are not point-in-time events with regard to iterative development of major
digital systems

e the process of writing the law is mutable and can be adapted to lead to better and more
effective design and oversight of digital systems

The troubled but finally successful delivery of Universal Credit at Westminster has proven
very influential in the organisation of major digital programmes worldwide. The delivery of
Scottish Social Security was informed by the lessons learned as was the structure of Ottawa
Digital Services.

This working paper looks at those two major programmes and other lessons learned and
suggested a range of possible alternative ways of taking major digital infrastructure
legislation through a parliament.

It is important to understand that these proposals for new legislative processes mostly apply
to a minority of Bills — ones with substantial long-term digital foundations — finger in the air 1
to 2 bills per session (5% to 10%). One of the options in Section 5.3.3 Pre-legislative design
might also apply to smaller bills.

But there are also major digital deliveries that are non-functional in nature and not specified
in legislation which need similar oversight.

1.2 Who are you?

You are a Minister or opposition MSP, a SPAD or policy person, someone with a deep interest
in the future delivery of a major digital programme over a an extended timespan

1.3 Why should you read this?

Principally, because a botched major IT delivery could cost Scotland £2bn, £3b or £7bn.
You should read this to understand what the lessons of UC where and the different ways in
which they have been learned within the confines of a traditional legislative process —and

how they might be used to create better parliamentary processes that would catch and kill
broken of runaway digital programmes earlier.



2 The Blus Project

This is Working Paper No 7 of Blus - Basic Law-Making For Legislative Computer Systems
which is a research project looking systemically at how the state creates the digital systems
underpinning its services.

Working papers are being released gradually for comment:

Working Paper X — The heart of the beast (published)

Working Paper 0 — The locus of change (published)

Working Paper 1 — Data and the rule of law (published)

Working Paper 2 — Rules as code (published)

Working Paper 3 — The Lego state (published)

Working Paper 4 — The remixable state (published)

Working Paper 5 — Law reform for data (published)

Working Paper 6 — A solera for data cleansing (published)

Working Paper 7 — Experimental digital legislative processes (this document)
Working Paper 8 — An Enabling Act (published)

Working Paper 9 — Reading legislation with a non-functional eye (published)
Working Paper 10 — Immediate Hygienic Measures (published)

Working Paper 11 — Jeff Bezos” Memo for Government (published)

Blus working papers are designed to stimulate discussion about key elements of the
relationship of the state to digital systems and their delivery. Your feedback, input, and
particularly criticisms of this paper are most welcome. Feel free to distribute it however you
wish.

Working papers are published via the Digital Policy SubStack.

Author/contact: gordon.guthrie@gov.scot or subscribe to Digital Policy | Gordon Guthrie |
Substack®

The author is an independent Research Fellow at Scottish Government under the First
Minister’s Digital Fellowship programme. The views of this paper do not represent the views
of Scottish Government.

> https://digitalpolicy.substack.com/
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3 Revision notes

Diagrams of bill processes included Westminster descriptions not Holyrood ones.



4 Background

4.1 Why process matters?

One of the insights to emerge from this research is that there is no effective oversight of non-
functional aspects of the digital state — see Working Paper 9 — Reading legislation with a non-
functional eye. This is a bit more complex because some of the key infrastructural elements
of the digital state (common payment rails, common identity systems) aren’t formally
statutory systems at all. Despite being 100-year infrastructure functions with enduring effect
they are not subject to any specific parliamentary oversight. This needs to be rectified.

There is no amount of money that you can’t burn in a failed IT delivery. The reality of this was
seared into my consciousness in the early 2000s watching the NHS Spine programme play
out.

Contracts were signed in 2002-2003 with BT, Fujitsu and Accenture amongst others. | worked
for BT a bit later — in the division that had the contract — and colleagues went off to work on
NHS Spine and report back informally that it was dead in the water in 2005.

My matrix manager from the Technical Architect team went down from Liverpool and was
told something along the lines of “we didn’t have time to specify the system, to hit the
deadlines we had to just start building it”. He fled back home.

By the time the contract was finally killed in 2011 the UK Government was over £10bn in the
hole, with the suppliers taking another £5bn hit.

The problem with tyre-fire major IT programmes is not in detecting they have gone rogue, it
is in killing them. They are sufficiently complex and large that every actor has both an interest
in someone else killing them and taking the blame and a naive belief that someone else has
the full picture. If it hasn’t killed it then it is still salvageable and can be got back on track.

The major problem that besets them is lying — not people lying to each other, but people
lying to themselves. And the best way to catch and kill a runaway programme is transparency
and accountability about progress.

25 years of experience of the tech industry has shown again and again that iterative
development processes, with a focus on building up velocity and learning through iteration is
not the best, but the only way to achieve high quality transformational systems design.

But an unexpected side-effect of iteration was that teams ended up in a different place than
they aimed to be at the start.

In the case of government — where the citizen is not a customer — where the relationship is
not a voluntary one — things are different. The private sector must woo with honeyed words,
but the state can compel with bayonets. Techniques like co-designing bring citizen interest to
the heart of the systems design in a way that simple user testing and iteration don’t.



Unlike the private sector, the state often commissions multiple services to provide the same
service —the services being created are to be partitioned. This can be in existing bodies like
local authorities or health boards, or in new bodies such as care boards.

This paper seeks to combine these six things to make better government:
e oversight of non-functionals

e early catch and kill

e terative development

e learning through building

e co-design

e partition-friendly

And it seeks to do that within the constitutional framework of a separation of powers and

parliamentary oversight — it proposes not a technocratic evasion of democracy but a
technical empowerment of it.

4.2 Continuous legislating
The notion that legislation is a point-in-time thing for major digital systems can be disabused
by simply plotting the cumulative amount of secondary legislation since the laying of the

primary overarching Act. This graph shows it for both Universal Credit and the Scottish Social
Security system:

Universal Credit (top) and Scottish Social Security

250
200
150
100

50

Y Axis is pieces of secondary legislation (ministerial orders) and the X axis is years since first bill laid.

The legislative processes of both social security systems are formally continuous — and each
has an independent statutory body® to which a sub-set of secondary legislation has first to be
considered by before it goes up to Westminster or Holyrood.

6 https://www.gov.uk/government/organisations/social-security-advisory-committee and
https://socialsecuritycommission.scot/
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Working Paper 9 — Reading legislation with a non-functional eye examines the Scottish social
security legislation section by section and categorises each as:

e not a specification

e afunctional specification

e an endo non-functional specification (restricted to Social Security)

e an exo non-functional specification (relates to external technologies)
Plotting these in a cumulative fashion paints a clear picture:

Cumulative
800
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0 1 2 3 4 5 6

Not specs Functional Specs Endo Non-functional Specs Exo Non-Functional Specs

The Y axis is cumulative numbers of sections, the X axis is years since the first framework bill was laid before parliament.

The key point to notice is that the specification sections are overwhelmingly functional —
98.8% versus 1.2%. The oversight that the social services commission provides is only to the
functionality of the system.

Nobody with any reasonable experience of the legislative process will be in anyway surprised
by this graph — but it is important that continuous legislation goes from something that is
merely accidentally known to an anchoring fact about which we can revisit long-made
decisions from a critical perspective.

In this respect the two big social security programmes are abnormal. Dedicated scrutiny of
secondary legislation is almost unknown — and the social security programmes both have an
independent commission to scrutinise some of the secondary legislation that goes with them.

As the Hansard Society report Delegated legislation: the problems with the process’ noted the
entire oversight of Statutory Instruments is problematic — less so at Holyrood than at
Westminster.

7

https://assets.ctfassets.net/n4ncz0i02v4l/2e2hncTHupRnvN4trkgul6/34ab2e41faa8254985034fab5c466a5¢/Ch
arge Sheet FINAL 2 Nov21.pdf?utm source=HansardSociety

9
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4.3 Sketches of a future state
4.3.1 Introduction

The legislative and supervisory structure should be designed backwards from the needs of a
major software delivery programme if we want the best results and the lowest costs.

The core considerations are the aforementioned:
e oversight of non-functionals

e early catch and kill

e terative development

e learning through building

e co-design

e partition-friendly

4.3.2 Oversight of non-functionals

The case for oversight of non-functionals is made in Working Paper 9 — Reading legislation
with a non-functional eye and the proposed institutional solution is discussed in Working
Paper O — The locus of change. | won’t elaborate on that here.

4.3.3 Early catch and kill

Early catch and kill should be a belt and braces solution —as many opportunities to kill a
runaway programme as there are ways in which a programme can go rogue. The principle
dynamic of runaway programmes is a self-incentivising spiral of group think. The core
mechanism for breaking out of the spiral is having the insiders justify themselves to outsiders.

Early in this context starts firmly in the pre-legislative stage: appropriate consideration of
programme and team construction.

Once a major programme gets into a good place it pretty much continues to work well. The
challenge lies heavily on the programme stand-up and the building out the programme,
procedure and software platform scaffolding. So any new proposed legislative process should
have external justification points built-in — with a focus on the early stages.

4.3.4 lterative development

lteration (sometimes called ‘agile’®) is a core mechanism for developing large software
systems at scale. A small working prototype is built and gradually expanded acquiring both

8 Agile is formally a particular methodology, but ‘agile’ is often used as generic adjective for a range of
development methodologies — but what they all share is a commitment to building a small working system and
growing it towards a larger working system. The term is often used in counterpoint to ‘waterfall’. It is
substantially the difference between drawing out a vase from a lump of clay on a potter’s wheel (agile), versus
building it from slabs of clay joined together (waterfall).

10



functionality and classes of users. Proposals to spend 3, 4 or 5 years developing and then
dropping a new system ‘big-bang’ — what you might call the bridge or major infrastructure
model is often associated with runaway programmes ‘we are only a bit late, we will soon be
there’. Its not that major software programmes doesn’t ever follow a big-drop-in-the-future
pattern — software for space exploration is a counter example. But that approach is
traditionally much more expensive than simple iteration, with a much higher failure rate.

lteration is not some magic bullet though, and a clear vision of the destination of the journey
in la longue durée is necessary upfront. Teams can iterate themselves into an architectural
dead-end and have to reverse out to the beginning.

4.3.5 Learning through building

Both early catch-and-kill and iteration are fairly commonplace in modern state digital
delivery. Enough people have been burned often enough with runaways and big bang
disasters.

Learning through building is a more fraught proposition. As tech firms gradually addressed all
the issues that the state is grappling with and moved toward iterative development they
discovered an unexpected side effect. The process of building iteratively brought with it an
increase of understanding of the problem and what an optimal solution would look like. The
programme team would realise iteratively that there were better ways of achieving their
goals than they had planned, and also better goals than they had set out with.The destination
changed with the journey.

But the mental model of optimal software development then flipped back to front. From we-
didn’t-understand-it-properly to it-can-only-be-understood-through-doing. Not having a
perfectly worked out picture of the future is the natural state and not an exception or failure
case.

The constitutional challenge that learning through building brings is that the government can
only act within the approval of parliament. The government consults and then proposes law
to the parliament. The parliament disposes. If the destination changes along the delivery
journey then to parliament we must return.

The mechanism by which we currently enable iteration is use of framework bills and
secondary legislation. The model is: parliament debates the primary legislation in detail and
within it embeds the ability of the government to flesh out details by secondary legislation.

The secondary powers are supposed to be as narrow and as constrained as they possibly can
be.

The reason for this is that secondary legislation is unamendable and subject to a lot less
scrutiny than primary legislation.

Given that iteration involves learning and change, granting useful iterative powers involves

busting out of constraints, making the secondary powers more general, more powerful —
moving against the spirit of the constitution.

11



If our expectation is that the government will learn from experimentation then the secondary
legislation should run back to front. At the debate in primary bill, the government should
request the powers to iterate widely with very broad powers. And then having learnt from
that what they wish to do, the government should return to parliament with a clear
programme and request permission to do what they have now learned they should do. The
returned proposals should be debatable and amendable.

4.3.6 Co-design

Co-design as a principle shares fundamentally violates the constitutional principle that the
legislature has the last word. And co-design is not neutral —the outcomes of a co-design
process can be altered by the selection of whom to do the co-design with. This suggests a
two-pronged approach —the requirement of the government to get parliamentary approval
for the selection criteria for the co-designers in advance, and the requirement to bring the
learnings of the co-design process back to the legislature for approval.

4.3.7 Partition-friendly

The strategic goal of partitioning state function is to allow for local autonomy, custom ways
of working and adaption to particular local conditions. Many state services have profoundly
different characteristics in large rural areas versus major cities, or small towns in a rural
hinterland.

The challenge of being partition-friendly is that it requires delegating the ability to develop
policy and functionality. Legislation must switch to a more formal objectives-and-powers
semi-constitutional mode — pushing the detailed powers to the local bodies. The EU has a
good legislative model for this.

Oftentimes in the digital age we have seen centralised specification, either directly, or by
reports, or nominally partitioned functions. This approach has all the disadvantages of a

centralism and few of the advantages of decentralisation.

For partitioned systems it is appropriate to have a centrally defined set of interface processes
—what happens when you move from one health board to another.

4.3.8 Summary
The experimental processes outlines later in this paper should be assessed against these

criteria to see which best enables high quality digital systems whilst preserving the
constitutional framework which is so essential to the health of a democratic society.

12



5 Universal Credit

5.1 What happened with UC?

It is not this Working Paper’s place to recapitulate the entire history of the Welfare Reform
Act 2012 and the development of Universal Credit. People unfamiliar with the story should
probably start with the Institute for Government’s report Universal Credit — From disaster to
recovery?’ which this account draws upon.

In Appendix 1 | have attached a copy of the short timeline for the IfG report which is a useful
summary.

To summarise briefly —there was an overriding political imperative that drove the process.
The first finger-in-the-air estimates about how long UC would take was 9 years. The 5 year
electoral term made getting something live by the time of the next election politically
important. The legislative process ate up the first 2 years and lo! an impossible to meet Go
Live! date was announced.

There were numerous recognitions that all was not well with the first iterations of Universal
Credit. There was a Major Projects Authority review of the project in March 2011 (a full year
before the primary legislation was passed) and at the time there was a strong feeling about
suppliers and contractors that a train crash was coming. Around the time of the 2" MPA
review in November suppliers were writing formal letters saying that things weren’t working
(they didn’t stop taking money, they were upfront about that). Those formal letters would
later stymie attempts to claw back expenditure, but didn’t percolate to the decision making
level.

There was a gruelling cycle of reviews and resets — the big bang deployment was replaced
with rolling pilots, expensively developed software was scrapped, a new team brought in,
twin track development commenced. Eventually after a range of false starts the programme
moves into a continuous development mode. New features were added, new classes of
claimants were included, manual processes were automated and the programme was
rescued.

° https://www.instituteforgovernment.org.uk/publication/report/universal-credit-disaster-recovery

13
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5.2 Lessons learned (1) Westminster

Welfare Reform arrived at a transitional time — Francis Maude the Westminster enforcer had
put a stop to ‘mega IT contracts’ and ‘big bang’ IT solutions —and an absolute prohibition of
multi-billion IT solutions with four- or five-year lead times?°. This approach built on earlier
management approaches — major project gateway reviews dating back to the previous
Labour government.

There are a number of lessons learned at Westminster —the National Audit Office report
Welfare Reform: lessons learned*' documents them in detail. The obvious big lesson was the
switch from a waterfall to a proper agile approach — with a focus on building small working
systems and scaling them.

But the Audit Office recommendations prefigure some of the arguments in this paper. They
make the argument that failure is something to be planned for and not avoided®? - it will
happen, plan to catch and rectify.

The initial delivery was restricted in multiple dimensions*3. Firstly a small number of
pathfinder sites, and then to a pre-selected ‘easy’ set of citizens - new

claims from single, childless, out-of-work claimants who would otherwise be eligible
for Jobseeker’s Allowance.

Howard Shiplee, the Senior Responsible Owner, appointed an independent external chair of
the Programme Board?# to break the ‘good news only’ cycle.

One of the besetting political problems of Universal Credit was the milestone of the Go Live!
date of October 2013. Neither the DWP, the Audit Office nor Lord Freud the Minister himself
was able to work out where that date came from and how it became established as gospel.
Francis Maude transferred responsibility for setting dates onto the Senior Responsible
Officer!® with an accountability line to Parliament in addition to their minister.

The Audit Office report also established a clear set of guidelines for iterative delivery of new
products, pathfinders during the design and policy development phase, followed by phasing-
in along different axes: regionally, by claim/application type, by new claimants versus
reassessed claims and by functional and policy change®®.

The Audit Office also identified a structural barrier to using iteration —when the legislation
requires a big bang'’.

10 Section 7 - https://www.instituteforgovernment.org.uk/publication/report/universal-credit-disaster-recovery
10724-001Welfare-reform-Book.pdf (nao.org.uk)

12 Section 2.7 10724-001Welfare-reform-Book.pdf (nao.org.uk)

13 Section 2.8 National Audit Office, Universal Credit: early progress 10132-001-Universal-credit.pdf (nao.org.uk)

14 Section 9 - https://www.instituteforgovernment.org.uk/publication/report/universal-credit-disaster-recovery
15 Section 5.6 https://www.gov.uk/government/publications/ministerial-code/ministerial-code#ministers-and-
their-departments

18 Figure 10 10724-001Welfare-reform-Book.pdf (nao.org.uk)

17 Section 3.15 10724-001Welfare-reform-Book.pdf (nao.org.uk)

14
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5.3 Lessons learned (2) Scotland

The Social Security Scotland programme was specifically designed around smooth delivery.
The main legislation was a framework act with a secondary powers granted to implement
each of the transferred benefits®:

e Carer’s assistance

e (Cold-spell heating assistance

e Winter heating assistance

e Disability assistance

e Early years assistance

e Employment-injury assistance

e Funeral expense assistance

e Housing assistance

e Short-term assistance

The various benefits were transferred piecemeal with timescales depending on both the
ability of the Scottish Social Security Agency to stand up the software, and the DWP to enable
the data transfers.

In addition to this first level of phasing, individual benefits had phased deliveries inside them,
specified in the secondary legislation®®.

Whilst appreciating the care put into the legislative design and architecture of the Scottish
Social Security programme it is worth considering some limitations on it as a general model.

| have shown in Working Paper No 9 - Reading legislation with a non-functional eye that
legislation is closely related to the functional specifications of software systems (and largely
lacks any non-functional specifications).

It is in this context that we should consider the Scottish Social Security programme. A number
of social security benefits that had been administered by the DWP on a GB or UK basis were
novated to the Scottish Government. The political aim was that Scotland should have the
ability to diverge from rUK social security. The political imperative was to deliver new Social
Security systems on a like-for-like basis on day 1 so that citizens would see no change to their
money.

In Section 3.3.4 the future state requirement of ‘learning through building” was outlined.
Whilst the Scottish Security Programme did involve a learning process, it was substantially
constrained by the fact that the functional specification (pay this amount of money to this
class of people under these circumstances) was already known at the start of the programme
(to be identical to the corresponding DWP benefit on day 1).

18 part 2, Chapter 2 https://www.legislation.gov.uk/asp/2018/9/part/2/chapter/2/enacted
19 See for example The Disability Assistance for Children and Young People (Scotland) Regulations 2021
https://www.legislation.gov.uk/ssi/2021/174/schedule/part/2
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So reading directly across from the Social Security programme to something like the National
Care Service is problematic. The best-achievable functional spec of the National Care Service
is something to be yet learned.

The digital systems in the National Care Service will mostly not be specified in any detailed
way in secondary legislation as functional requirements. The digital systems will support staff
who will be the main citizen touch point. They are not specified in the bill which is a
framework for a huge range of delegated powers?°.

The National Care Service will be a partitioned service and there is no specification of any
interfaces (or bodies responsible for delivering interface definitions and policing them) in the
current bill.

It is the intention of the government that the National Care Service will be co-designed. If the
goal is a partitioned service then that implies co-design on a Care Board area basis, to ensure
the adaption of the care service to the local conditions.

The Scottish Social Security system also adopted the Westminster model of a having a
custom oversight mechanism for some of its secondary legislation —the Scottish Commission
on Social Security?!. Like its UK counterpart though, the Commission focusses on the
functional aspects of the social security system, seeking to understand the impact of policy
changes on citizens and society as opposed to providing oversight about software and
systems delivery. My thoughts on an adapted model of oversight can be found in Working
Paper O — The locus of change.

5.4 Lessons learned (3) Ottowa

Ottowa Digital Services were set up with a lot of input from people who played a key role in
delivering Universal Credit.

Ottowa put in a pre-delivery assessment process — for both legislative and non-legislative
systems — that looked at how the team was structured, how the policy had been developed,
what engagement and design techniques had been used to assess citizen need and possible
outcomes.

The mandatory assessment process was constructed as an engagement process to guide
teams to best practice and not punish them if they failed to meet a grade.

It can be seen as (in part) a pre-legislative catch and kill.

20 https://www.parliament.scot/-/media/files/legislation/bills/s6-bills/national-care-service-scotland-
bill/introduced/bill-as-introduced.pdf
21 https://socialsecuritycommission.scot/
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In addition, the GDS Digital Standards were put on a statutory basis with the Simpler, Faster
Better Services Act?2. Or more correctly the Deputy Digital Minister (a civil servant) got the
statutory powers to publish mandatory standards that people in service delivery in Ontario
were obliged to follow. (My thinking on this is contained in Working Paper O — The locus of

change.)

22 https://canlii.ca/t/563x]
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6 Possible alternative legislative paths

6.1 Overview

In this section | will propose a range of legislative path changes to address the 6 final state
requirements. As far as possible they will be composable —the idea being that an actual
legislative path could include one or more elements.

But before getting into them there is a choice between 3 top level options to be made:
e do nothing

e fix up current framework

e implement some of the 6 specialist legislative models

The 6 models match the defined final state requirements:
e oversight of non-functionals

e early catch and kill

e iterative development

e |earning through building

e co-design

e partition-friendly

| am being very generous in my definition of ‘legislative path” and including pre-legislative
work as well.

These legislative paths are proposed mostly only for bills that deliver major digital
programmes over many years which are currently handled with framework bills like the Social

Security (Scotland) Act 201823,

The exception is pre-legislative design in Section 5.3.3 which would be suitable for smaller
systems.

The reality of a big programme is that Social Security had 3 full Acts and 76 pieces of
secondary legislation, but | will use a much small explanatory schematic:

“

Ministerial Ministerial
Order | Order 1l

Ministerial
Order 1lI

Framework
Act

2 https://www.legislation.gov.uk/asp/2018/9/contents/enacted
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A framework act is passed giving the minister powers to make regulations which are then
used over an extended period. (A simple bill with a few pieces of secondary legislation would
not really be considered suitable, it’s the big programmes that we care about).

6.2 3 choices
6.2.1 Do nothing

Doing things just for the point of doing things is daft. There needs to be a considered case for
changes such as this document explores.

Although the parliament was designed to created major digital programmes, nevertheless it
does. Professionals and experts have shaped the process — both within and without
parliament. It might be perfectly possible to do major software programmes in the current
fashion — perhaps adding only the oversight of the non-functionals of section 5.3.1.

6.2.2  ‘Fix’ Framework Acts

One of the criticisms of the current framework approach is that it grants the government too
much power. One mechanism to address that would be to design a bill process that is
extended in time. The initial framework act contains both a State 1 vote for the whole
programme and specific sections required to establish the long running programme
(establishment of corporate bodies, pay and rations, etc, etc). Instead of taking the iterative
work in ministerial orders they are taken as ‘short’ bills — for some definition of short —
coming straight into committee — or even have the committee be proactive in the learning
process before going to a 3" reading. The aim is not to increase the quantum of
parliamentary work here but to spread it over 3, 5, 7 years:

Stage One g, Stage ONe ey, Stage One

Framework

Act

Short Bill Short Bill Short Bill

First Act

Second Act Third Act
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The bill process for the short bills is exactly as for current bills — except the Stage One has
already been accepted and voted on by the parliament and the wrecking amendment
restrictions pertain?*,

6.2.3 Do one or more of the 6 options

Only if a careful consideration of the current processes indicates that there is still benefit to
proceed (and my recommendation is that there is for option 5.3.1 at a minimum) should

Scotland proceed to implement some combination of the 6 options for adjusting the
legislative process.

6.3 6 options
6.3.1 Oversight of non-functionals

The oversight model of functionality for the social security systems is via a parliamentary
body — a social security commission (there is one for rUK and one for Scotland).

“

Ministerial Ministerial Ministerial
Order | Order I Order IlI

Bill & Bill
Pack

Framework
Act

The model proposed in Working Paper O — The locus of change is structurally identical —
except that the supervisory brief of the Social Security system which has a functional focus is
flipped to a non-functional one. The specialist oversight here would be the proposed Digital
Audit & Scrutiny Commission.

24 Standing Orders of the Scottish Parliament Rule 9.10 Section 5.c https://www.parliament.scot/about/how-
parliament-works/parliament-rules-and-guidance/standing-orders/chapter-9-public-bill-procedures#topOfNav
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This model can be trivially extended to a non-legislative major programme like payment rails
of digital identity:

“

Phase 2 ‘

Programme

foF GoY Phase 3 ‘

Phase 4 ‘

Phase 1 ‘

6.3.2 Early catch and kill

This can be considered a version of the Ottowa model — a pre-Bill evaluation process is
followed to ensure that the policy team is aligned with the in-service and delivery teams and
the programme has been fully considered and appropriately staffed up. In this model as well
as assessment, the Minister also gives a declaration to that end in the bill pack — part of the
‘charismatic’ function of the bill pack.

“

Bill & Bill
Pack

Framework
Act

/
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Another variant would be a money catch and kill with the framework bill proceeding as
normal but the financial memorandum being spread in time:

Framework .Al.pha. 'B.eta " (?a.mm?
Act Ministerial Ministerial Ministerial
Order Order Order
Interim 1 year 2 year
Financial Financial Financial
Resolution Resolution Resolution

In this model parliamentary oversight is built into the time frame and rogue programmes are
subject to external independent review as a matter of course and can be caught and killed if
they are off track. Note that the financial resolution track is disassociated from the legislative
track — the programme is reviewed at fixed pre-defined times.

6.3.3 Iterative development

There are a number of iterative options:

—ﬂ_

Setup Act Gamma Bill

Alpha Bill ‘ Beta Bill ‘

Beta Act Gamma Act

Alpha Act

In this model the Setup Act just sets the scene, creating the necessary bodies but with the
system being substantially undefined. There are then a series of bills (with restricted money
in their financial resolutions) develop out the system. This model implicitly implements catch
and kill. Each new Act amends and/or extends its predecessors. Having a possible follow-on
act was an assumption the design of the Scottish Social Security legislative architecture.
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Another more generic approach is to shift the go-to-legislation point as late in the
development cycle as possible by insisting up upfront systems design as part of the policy
development and delivering a paper prototype of the initial system as part of the bill pack:

“

Ministerial Ministerial
Order Il Order 11l

Bill & Bill
Pack

Ministerial
Order |

Framework
Act

There is a lot of anecdotal evidence that exposing senior decision makers to paper prototypes
and videos of user testing of live systems is transformative to their understanding of the
importance of iteration. Coming to parliament with a paper prototype that reifies the
otherwise rather abstract legal text into a comprehensible system must be expected to have
a similar impact.

6.3.4 Learning through building

Learning through building is intestinally connected to iteration. The model here looks a lot
like both the fixed framework legislation and the iterative model:

—ﬂ—

Stage One —_— Stage One —_— Stage One

Framework
Act

Lessons Lessons Lessons
Learned Bill Learned Bill Learned Bill

Third
Lessons
Learned Act

Second
Lessons
Learned Act

First
Lessons
Learned Act

In the Scottish Parliament committees function as both legislative scrutiny, delegated powers
scrutiny and post-implementation oversight roles (in Westminster these functions are split
across Bill Committees, the House of Lords and the Select Committees).

In a learn-to-build world the boundary between these 3 functions becomes blurred. There
are in service systems that are both pre-legislative and in-service. Is there a committee role
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that combines these three? Is there something between a full amendable act (as shown in
the diagram) and an unamendable yes/no up/down delegated power, some sort of super-
super-affirmative process with a more dynamic relationship between the committee and the
legislative process?

6.3.5 Co-design
The constitutional problems with co-design, that the government has the last word and not

the parliament can be partially ameliorated by giving explicit control of the co-designers to
the parliament.

_m—

Framework Ministerial Ministerial Ministerial
Act Order | Order Il Order 1lI
Co-design ///
Schedule

It might be better to combine this approach with one of the options that grants stronger
oversight powers to the parliament, where ministerial orders are replaced by either full bills
or short bills. But perhaps it on itself is enough.

6.3.6 Partition-friendly

The rational for being partition-friendly is to allow agreement on shared objectives but
variation on the mechanisms to attempt to achieve that objective.

The vast majority?> of European Union legislation that specifies or implies digital systems
assumes partition as a natural state. Our legislation for partitioned bodies (local authorities,
health boards) should assume the same.

The basic structure of European directives is two part:
e an objectives directive
e implementation directives

If we are serious about organisational autonomy (and we should be) then there need to be
mechanisms for co-designing solutions with subordinate state bodies with the parliament
giving the lead, the objectives, the implementors having sufficient powers to shape the
mechanisms to their local conditions.

2 There is an emerging class of European directives that define standard interfaces between national systems —
for instance those dealing with exchange of tax records.
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There are a couple of variants on this, for shaping orders and shaping acts. The parliament
needs to control the over-arching non-functional requirements though — data interchange
and how people transition from one partitioned body to another.

Impl
Ministerial
Order

Bill & Bill Objectives
Pack Act

Preparation

Defines data
interchange

Bill & Bill Objective

Preparation Pack Act Impl Bill

Impl Act

Defines data
interchange
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/ Discovery Process

7.1 Context

Of all the working papers, this is perhaps the most complex inter-party constitutional one.
Exploring these options will need to be a joint project between the government and the
parliamentary corporate body.

The proposals involve changes to:

e the format of legislation

e parliamentary process

e the relative role of parliament and government

e parliamentary and non-governmental institutions
e the machinery of government

It is also a proposal that involves several widely separated disciplines, and as described here
potentially could go in a range of different directions.

While it is constitutional it is very low-constitutional and a long way from the seismic faults
that structure Scottish party politics. It is also a general problem and not a Scottish one. It is
amenable to the input of experts furth of Scotland without a dog in our fights. This should
help to take the sting out of it.

Luckily there isn’t a major digital project on the scale of Scottish Social Security on the
horizon at the moment and this lul makes it an ideal time to consider these issues.

The main Blus project will be recommending a lot of different actions and recommending an
incremental approach to implementing them, starting with putting in place small prototype
institutions and getting a working cycle in place.

Implementing the proposals in this paper will be one of them, and will be recommended to
be done later in the process when the basics are all in place.

This approach should ensure that some of the more tricky political aspects have been dealt
with up front — general agreement that the programme of work is something that Scotland
should be doing, a recognition that people who previously thought they had no role in
shaping the digital state do actually have critical roles to play, and the bones of inter-
government/parliament working put in place.

As this paper makes clear there are a range of approaches that may be more or less suitable
for different projects — | would recommend that the results of this work be an interim report
making recommendations as what approaches would work, and that the final reification, the
final decision-making about a new process be taken in the context of the introduction of an
actual bill intended to achieve a particular major purpose.
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| would propose the following approach to tackling it:

e co-design between parliament and government

e small team

e time-bound, short paper-based war-game with balanced participants selected on the
basis of experience

This is the process | envisage:

Governing board
Independent chair
2 from Government side
2 from Corporate Body

Staff Appointments Participant Selection
Organisational Designer Government from Scotland
Parliamentary Counsel Corporate Body from elsewhere
1 other Secretariat

Short Paper Wargame

(5 working days) Beportwriteup

Lets step through each stage.

7.2 Decision makers

Small team drawn from both institutions, odd number of participants, but with a brief to try
and work by consensus if at all possible.

| would recommend that the parliamentary side include at least one person comfortable with
wrestling with Standing Orders.

The decision makers should also be taken through a short 1 day induction into user
experience testing, co-design and paper prototyping techniques. There is considerable
evidence that simple exposure to some of the user-centred disciplines can be transformative
for senior decision makers who have no experience of them.

7.3 Staffing

Small staff, drawn from existing Scottish civil servants:

e an organisational designer with experience of running design workshops. Their job is to
design and run the wargame to ensure that maximum learnings can be extracted and also
arranging the decision maker inductions

e aparliamentary counsel to ensure that the processes under discussion can be
appropriately grounded in law

e a3 wordsmith/organiser/factotum

The final report should take the form of a legislative architecture document — able to be
reconciled to business, organisational and delivery programme architectures.
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7.4 Wargame Participants

The wargame should have between 12 and 20 participants (including the governing board),
so quite small. The criteria should be:

Participants Rationale

People who designed the Scottish Social The biggest source of thinking about long-term legislative

Security programme/bill architecture in Scotland

Current in-service/delivery for Scottish Best placed to understand flaws and lacunae in the actual
Social Security delivery of Scottish Social Security.

Universal Credit old hands External perspective/anti-group think — in addition the Scottish

team were building a like-for-like but UC was a ground-up so
they have a different perspective (see Section 4.3)

Participants in major non-functional Social Security is a law-specified system. The War Game needs
software programme (payments, experience of a general administrative powers major
messaging, identity) programme. To keep numbers down it is recommended that

these participants be double-dunted — having the additional role
of coming from outside of Scotland

Local government Experience of partitioned systems

7.5 Wargame
The wargame should take the Social Security (Scotland) Act 2018 and 2 of the benefits,
cut’'n’paste them into new formats and then rerun the parliamentary process —4 years in a

day.

The 12 different recommendations here were deliberately broken out to explore particular
aspects of the problem space.

In the war game they should be merged down to 3 or 4 (one of them should assume that
Social Security is devolved to local councils to explore the partition-friendly space).

The options should be specifically assessed against doing nothing/minor tweaks.

7.6 Write up

The secretariat should prepare a draft for the decision makers to finalise, agree, endorse and
publish.

It should be structured as much as possible as a legislative architecture — capable of being
reconciled with business, organisational and delivery programme architectures.
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8 Appendix 1 —a simplified timeline of Universal Credit

A brief and useful summary of the UC delivery process is given by the simplified timeline in
Appendix 1 of Universal Credit — From disaster to recovery??® which | reproduce here:

lJANUARY 2006

A Departrnent for Wark and
Pensions (DWP) green paper
says ‘there may beadvantages
inmoving n the longer temm
towards a singde system of
benefits for al pecpleof
working age’. A Benefit
simplification Unit is set up.

IJANUARY 2011

The Welfare Reform Bill is
published. This includes
Universal Credit. The
design and build process
starts. Terry Moran
formally becomes first
senior esponsible owner,

I SEPTEMBER 2012

Philip Langsdale replaces
Terry Moran as senior
responsible owner.

lMAY 2013

Howard Shiplee becomes
senior responsible owner,
launches a 100- day review
ard commissions a review
of information technology
to date.

lJUNE 2014

Avery limited number of
rew claims from couples
ame added to the 'live’
service, and from
Novemnber for some
with children,

lJANUARY 2016

The Public Accounts
Committee acknowlad ges
that Universal Credit has
‘stabilised and made
progress’ while
complaining about a
‘persistent lack of dlarity
and evasive responses’
from the DWF.

I MARCH 2007

Freud report: ‘whether the
answer is a single benefit
system may still be a
matter for debate, but
that debate should
certainly take place’

I MARCH 2011

A first Major Projects
Authority (MPA) review is
carried out.

DECEMBER 2012

Final regulations are laid
in Parliament.
Langsdale dies.

I SEPTEMBER 2013

Universal Credit’s
problems become public
as the NAO publishes a
report on ‘early progess'.

SEPTEMBER 2014

Neil Couling becomes the
sixth senior responsible
owner.

I MAY 2016

Al 700 offices are nowon
the 'live’ service for single
rew claimants. The total
caseload is 262,000, of
whom 40% are inwork.
Withanestimated 10,000
now on the digitalor full'
service, roll-outto five
jobcentresa month
begins, with plans to

raise that to 50 a

month in 2017,

I SEPTEMBER 2009

Centre for Socdial Justice
publishes Dymamic
Benefits, proposing two
‘universal credits’

IND\"EMBEREDH

A second MPA review is
carried out.

IJANUARY 2013

A fourth MPA review is
carried outwith avisitto
‘Warrington. The Treasury
calls in the Mationa Audit
Offica (NAO).

IOCTOBER 2013

The original date for all
new claims tostart on
Universal Credit.
Pathfinders are extended
to 10 mare sites

l NCVEMBER 2014

The first trial of the new
digital service takes place
inSutton, Surmey.

IJUL‘f’ 2016

Theresa May bacomes
Prime Minister. Damian
Green becomes Work and
Pensions Secretary. The
timetable is further
adjusted, with
contingency built in for
the first time. Completion
ismowduein 2022 rather
than in 2017,

I MAY 2010

A Coalition Government is
formed. |05 becomes
Work and Pensions
Secretary.

MARCH 2012

Prirmary legidation is
passed.

FEBRUARY — MAY 2013

The ‘reset’ happens. David
Pitchford, chief executive
of MPA, becomes fourth
senior responsible owner,
replacing an interim
appointed on

Langsdale's death.

I NOVEMBER 2013

A'twin-track pproach’ is
agreed follow ng the
Shiplee reviaw.

I MAY 2015

A Conservative
Government is formed.
IDS returns as Work and
Pensions Secretary. The
roll-out of the ‘live’
sefvice to jobcentres
continues, chiefly for
sngle pecple and for new
claims only.

MNote: The NADC reports

contain much more
detailed timelines up
to 2014,

IJULYZO‘IO

21st Century Welfare
canvasses Universal Credit
asone of five options.

IMAY2012

The third MPA repart lists
security, capability,
control over suppliers and
chancesof reachinga
stead y-state solution as
all ‘eritical'.

MARCH 2013

Regulations pass
Parliament, a mere six
months before the ariginal
planned ‘golive’

FEBRUARY 2014

5,000 cases are on
Universal Credit. The
ariginal target by this
stage was one million.

IJUNE2015

Digital service trials are
expanded toinclude
Croydon and Southwark.

| NOVEMBER 2010

The white paper Universal
Credit: Welfare that works
ispublished.

JuLY 2012

The ‘red tearn’ review,
cormmissioned by |DS,
reports.

APRIL 2013

The first pathfinder is
launched. Three more
follow.

l APRIL 2014

The orignd date for all
new tax credit claims to
be desed. The ‘claimant
commitment’ starts to be
rolled cut.

I NOVEMBER 2015

The Autumn Statement
gives the Treasury adirect
financial interest in
Universal Credit
succeeding. IDS resigns.
Stephen Crabb becomes
Work and Pensions
Secretary.

2 https://www.instituteforgovernment.org.uk/publication/report/universal-credit-disaster-recovery
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